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Under the Retailers’ Occupation Tax Act, the manufacturing machinery and
equipment exemption is available for machinery and equipment used primarily
(over 50% of the time) in the manufacturing or assembling of tangible
personal property for wholesale or retail sale or lease.  See 86 Ill. Adm.
Code 130.330.  (This is a GIL).

December 28, 1999

Dear Xxxxx:

This letter is in response to your letter dated December 7, 1999.  The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statement of Department policy and is not binding on the
Department.  See 2 Ill. Adm. Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and made inquiry as follows:

We are in the process of purchasing an asphalt manufacturing plant
(equipment – no real estate)  The plant also includes pollution
control equipment.  We would be mixing the asphalt for placement by
our crews.  We would also be mixing asphalt for sale to other
contractors/customers.  The majority of our work is for taxing bodies(
ie, State of IL, various municipalities).  The plant is being
purchased in STATE.  STATE does not collect sales tax on this plant.
Are we required to pay sales or any other use tax on this
manufacturing plant in Illinois?  If so, is the pollution control
equipment taxable?  Please respond to our specific questions.  If you
need further information please call us at ####.

Thank you for your assistance.

Under the Retailers’ Occupation Tax Act, the manufacturing machinery and
equipment exemption is available for machinery and equipment used primarily (over
50% of the time) in the manufacturing or assembling of tangible personal property
for wholesale or retail sale or lease.  See 86 Ill. Adm. Code 130.330, enclosed.
If the equipment is used primarily for your own use in completing construction
contracts, it would not be exempt as manufacturing machinery and equipment.
Please note that the exemption also extends to repair and replacement parts as
long as the parts are incorporated into machinery and equipment that is exempt
under the regulation.

“Manufacturing” is defined as the production of any article of tangible
personal property, whether such article is a finished product or an article for
use in the process of manufacturing or assembling a different article of tangible
personal property, by procedures commonly regarded as manufacturing, which
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changes some existing material or materials into a material with a different use,
form, or name.  These changes must result from the process in question and be
substantial and significant.

For your information, we have enclosed a copy of 86 Ill. Adm. Code 130.335
concerning Pollution Control Facilities.  You have not described the nature of
the pollution control equipment you mention in your letter.  Please note that the
pollution control facilities exemption extends to "any system, method,
construction, device or appliance appurtenant thereto sold or used or intended
for the primary purpose of eliminating, preventing, or reducing air and water
pollution as the term "pollution" is defined in the Environmental Protection Act
(415 ILCS 5/1 et seq.), or for the primary purpose of treating, pretreating,
modifying or disposing of any potential solid, liquid or gaseous pollutant which
if released without such treatment, pretreatment, modification or disposal might
be harmful, detrimental or offensive to human, plant or animal life, or to
property."

No items qualify for the Pollution Control Facilities exemption in and of
themselves.  No transactions are exempt on the basis of the pollution control
exemption unless certifications are obtained as described in 86 Ill. Adm. Code
130.335(a) of the Department's rules.  Items that can be used in both qualifying
and non-qualifying activities must be used primarily in qualifying activities
before the exemption has application.

There is no exemption in Illinois law for equipment purchased by a
contractor for use in completing his contracts with governmental bodies.
However, the items contractors incorporate into property owned by the
governmental body may be exempt.  Please find enclosed copies of 86 Ill. Adm.
Code 130.1940 and 130.2075 regarding the tax liabilities of contractors in
Illinois.  The term “construction contractors” includes general contractors,
subcontractors, and specialized contractors such as landscape contractors.  The
term “contractor” means any person or persons who are engaged in the occupation
of entering into and performing construction contracts for owners.  In Illinois,
construction contractors are deemed end users of tangible personal property
purchased for incorporation into real property.  As end users of such tangible
personal property, contractors incur Use Tax liability for such purchases based
upon the cost price of the tangible personal property.  Therefore, any tangible
personal property that general contractors or subcontractors purchase that will
be permanently affixed to or incorporated into real property in this State will
be subject to Use Tax.  If contractors did not pay the Use Tax liability to their
suppliers, contractors must self-assess their Use Tax liability and pay it
directly to the Department.

In Illinois, organizations that are determined by the Department to be
exclusively charitable, religious, educational, or a governmental body, are
issued tax exemption identification numbers ("E" numbers).  Organizations holding
such numbers are exempted from paying sales tax on organizational purchases.  The
organization must obtain and present this number to a retailer, however, before
it can make a tax-free purchase.  Suppliers selling tangible personal property to
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such exempt organizations must retain the "E" number in order to document the
exempt sale.

As stated above, contractors are generally considered to be the end users of
tangible personal property they permanently incorporate into real estate and owe
Use Tax upon their purchases.  However, contractors who physically incorporate
tangible personal property into real estate owned by holders of “E” numbers can
purchase such property tax-free by providing their suppliers with the
certification described in Section 130.2075(d), as well as the “E” number of the
group into whose real estate that property will be incorporated.  The suppliers
should retain this information in order to document the tax-exempt sale.

Sales of tangible personal property to a construction contractor who does
not incorporate the items into real estate owned by an exempt organization are
subject to tax.  Items which are purchased tax-free because of their intended
incorporation into real estate owned by an exempt organization, but which are
not, in fact, incorporated into real estate owned by an exempt organization, are
also subject to tax.

Contractors incur Retailers’ Occupation Tax upon the sale of items that are
not permanently affixed to real estate.  However, please note that Section 1 of
the Retailers' Occupation Tax Act states that "[c]onstruction contracts for the
improvement of real estate consisting of video, security, and all
telecommunication systems do not constitute engaging in a business of selling
tangible personal property at retail within the meaning of this Act if  they are
sold at one specified contract price".  Consequently, even if some items used in
such contracts are not permanently affixed, the liability incurred by the
contractor is a Use Tax liability if the provisions of this section are met.

I hope this information is helpful.  The Department of Revenue maintains a
Web site, which can be accessed at www.revenue.state.il.us.  If you have further
questions related to the Illinois sales tax laws, please contact the Department's
Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Ruling regarding your factual situation, please submit all of the information set
out in items 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.


